STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,
Petitioner,

VS. Case No. 05-3232PL

CHARLES EDWARD MARTI N,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, this cause was heard by Linda M Ri got,
t he assigned Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, on Novenber 1, 2005, by video
tel econference with sites in Pensacola and in Tall ahassee,
Fl ori da.

APPEARANCES

For Petitioner: Brian A H ggins, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: WIson Jerry Foster, Esquire
Law O fices of Wlson Jerry Foster
1342 Ti nberl ane Road, Suite 102-A
Tal | ahassee, Florida 32312-1775

STATEMENT OF THE | SSUE

The issue presented is whether Petitioner proved the

al l egations contained in the Adm nistrative Conplaint filed



agai nst Respondent, and, if so, what disciplinary action should
be taken against him if any.

PRELI M NARY STATEMENT

On May 2, 2002, Petitioner Departnent of Business and
Pr of essi onal Regul ati on (Departnent) issued an Adm nistrative
Conpl ai nt agai nst Respondent Charles Edward Martin all eging that
he had violated the statutes regulating his conduct as a
| i censed professional surveyor and nmapper, and Respondent tinely
requested an adm nistrative hearing regarding the allegations in
that Adm nistrative Conplaint. On Septenber 6, 2005, over three
years later, this cause was transferred to the D vision of
Adm ni strative Hearings to conduct the evidentiary proceeding.

The Departnment presented the testinony of Tom Bi shop and
Colleen C. Presnell. The Respondent testified on his own
behal f. Additionally, the Departnent's Exhibits nunbered 1-4
and the Respondent's Exhi bits nunbered A-C were admtted in
evi dence.

Both parties subnitted proposed recommended orders after
the final hearing in this cause. Those docunents have been
considered in the entry of this Recommended Order.

FI NDI NGS OF FACT

1. At all tinmes material hereto and since 1979, Respondent
has been licensed by the State of Florida as a professional

surveyor and mapper, having been issued |icense nunber LS 3463.



He and his wi fe have owned Sout hern Surveying since June 1990,
and he is and has been actively perform ng surveying worKk.

2. Respondent has been married to his present wife since
1985. He and his wife have five children between them two
from her previous marriage, two fromhis previous nmarriage, and
one fromtheir marriage.

3. In Spring 1989, Respondent was arrested and charged
with sexual battery on a person 12 years of age or ol der but
| ess than 18 years of age. The victimwas his wife's daughter.
Respondent was i mredi ately separated fromhis famly, with his
wi fe and two stepdaughters noving to a nearby town.

4. Respondent entered a plea of nolo contendere to sexual

battery on Novenber 9, 1989, and was incarcerated in the county
jail for eight nonths. He was only pernmitted to |l eave the jail
when his wife picked himup and took himto famly counseling on
Tuesday ni ghts.

5. After his release fromthe county jail, he was under
community control for one year as part of his probation
Pursuant thereto, he reported when he left his honme, where he
was goi ng, and when he returned. He was subject to drug testing
and checked in with his probation officer every Wdnesday.

6. Thereafter, he was subject to regul ar probation
condi tions, which included checking in with his probation

of ficer once a nonth and obeying the law. His total period of



probation, including the cormunity control portion, was for 12
years. He successfully conpleted his probation on Novenber 8,
2001, 12 years fromthe date he entered his plea. During those
years, he was never charged with probation violation.

7. An Order of Mddification of Probation was entered on

February 12, 1993, nunc pro tunc Novenber 24, 1992. The O der

nodi fi ed one of the Respondent's conditions of probation which
had forbidden contact with the victimso that Respondent coul d
have supervi sed contact with the victimwho could reside in
Respondent's home. In other words, the Order allowed the famly
to be re-united.

8. Sonme nonths before he was incarcerated, Respondent
becane involved with the Inpact Programrelating to the famly
counseling he and his famly underwent. While in the |Inpact
Program he | earned the inportance of being a protector to his
daughters, who are now grown and on their own. He wote a
letter to his victimapologizing. He took responsibility for
his actions. He was in the Programfor a total of four years.

9. Also in 1989, just before his arrest, he "accepted
Jesus." He subsequently began biblical studies, receiving
certificates of conpletion of courses of study. He is a deacon
in his church.

10. He is actively involved in prison mnistries, such as

Interfaith Jail Mnistries, Inc., an organi zation for which he



is also on the Board of Directors. He is a nenber of the
Christian Mdtorcyclists Association and, with other nenbers,
travels to prisons and jails around the nation, show ng the
inmates their nmotorcycles and then talking to the inmates about
Jesus Chri st.

11. There is no factual relationship per se, direct or
ot herwi se, between the practice of surveying and sexual battery.
Simlarly, there is no factual relationship, direct or
ot herw se, between Respondent's crinme and his practice of
surveying or his ability to practice surveying.

12. Respondent has shown renorse for his conduct and has
tried to make anmends. The extensive 12-year probation which he
successfully conpleted is evidence of his successful
rehabi |l itation.

CONCLUSI ONS OF LAW

13. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter hereof and the parties
hereto. 88 120.569 and 120.57(1), Fla. Stat.

14. The Administrative Conplaint filed in this cause
al | eges that Respondent has viol ated Sections 455.227(1)(c) and
472.033(1)(d), Florida Statutes, in that sexual battery relates
to the practice of |land surveying due to the special trust

pl aced in | and surveyors by virtue of their exenption from



trespass laws to the extent set forth in Section 472.029,
Fl ori da Stat utes.

15. In this revocation of |icensure proceeding the
Department bears the burden of proving its allegations by clear

and convi nci ng evidence. Dept. of Banking & Finance, Div. of

Securities & Investor Protection v. Gsborne, Stern & Co., 670

So. 2d 932 (Fla. 1996). The Departnent has failed to do so.
16. In 1989 when Respondent entered his plea of nolo

contendere, Section 455.227(1)(c), Florida Statutes, which

applies to all professions and occupations |icensed by the
Departnent, authorized the Departnent to take disciplinary
action against a licensee convicted of a felony which relates to
the practice of his profession. The test of "relates" existed
prior to 1989 and still exists although the surroundi ng | anguage
has been expanded.

17. However, in 1989, Chapter 472, Florida Statutes, under
whi ch Respondent is regulated in his practice of surveying and
mappi ng, was revived and re-adopted after review pursuant to the
Regul atory Sunset Act. As re-adopted and as in effect when

Respondent entered his plea of nolo contendere, Section

472.033(1)(d), Florida Statutes, authorizes disciplinary action

against a licensee for entering a plea of nolo contendere to a

crime which directly relates to the practice of surveying or

mappi ng or the ability to practice surveying or mapping.



Respondent, therefore, is subject to the higher standard of

directly related to his profession rather than the | ower

standard of sinply related which applies, in general, to many
prof essi ons and occupations. Moreover, that a crinme nust be
directly related to surveying and nmapping to warrant
di sciplinary action, rather than be just related, is the |atest
expression of legislative will as to the standard applicable to
surveyors and mappers

18. Wiether a crine directly relates to a regul ated
practice or the ability to practice raises questions of |aw and

fact. See M chael Spuza, MD. v. Dept. of Health, 838 So. 2d

676 (Fla. 2d DCA 2003). As set forth above, there is no factua
rel ati onshi p between Respondent's crine of sexual battery and
the practice of surveying and mapping or his ability to practice
surveyi ng and mappi ng.

19. In considering whether a |legal relationship exists
between the crinme of sexual battery and the practice of
surveying, the definition of surveying and mapping offers no
connection. Section 472.005(4), Florida Statutes, includes the
foll ow ng descriptions of surveying and mapping: the
application of special know edge of the principles of
mat hemati cs, the act of neasuring and | ocating |lines and
el evations, interpreting the facts of size and shape and

t opogr aphy, the nonunentation of property boundaries, the



preparation of plans showi ng existing inprovenents after
construction, and the preparation of subdivision planning nmaps
and record plats. None of these activities involves
unaccept abl e sexual activity. Accordingly, as to a | egal
relationship, direct or indirect, no statute establishes such a
rel ati onshi p, and no case | aw has been cited or found.

20. The Departnent argues that the relationship arises by
virtue of Section 472.029(1), Florida Statutes, which authorizes
surveyors and mappers to go on, over, and upon the |ands of
others in conjunction wi th making surveys or maps or |ocating or
setting nonunents. The statute specifically provides that such
entry onto | and does not constitute trespass. The Depart nent
argues that sexual battery is directly related to surveying due
to the exenption fromtrespass provided by this statutory
provision. |In furtherance of its argunent, the Departnent
suggests that the exenption covers trespass into dwellings
rather than sinply onto |and. Such an interpretation is
contrary to the plain wording of the statute which authorizes a
| icensee to go upon another's |and when necessary to perform
surveyi ng work and does not authorize entering buildings,
dwel I'i ngs, or structures.

21. Thus, Respondent's sexual battery is not related or, a
fortiori, directly related factually or legally to the practice

of surveying or mapping or to his ability to practice surveying



or mapping. Even if it were directly rel ated, Respondent has
clearly denonstrated that he is entitled to remain |icensed by
both the passage of tine and his rehabilitation and that no

di sci plinary action is needed to protect the public fromharm

22. As to the passage of tine, it has been 16 years since
Respondent entered his plea, and there is no suggestion in this
record that he has repeated his crimnal conduct. He
successfully conpleted his 12-year period of probation four
years ago. Further, the record reveals that, except during the
time that he was in jail, Respondent has been actively engaged
in surveying and mapping activities wthout incident, a
concl usi on supported by the Adm nistrative Conplaint in this
cause whi ch charged Respondent with statutory viol ati ons based
only upon his 1989 plea and contai ned no subsequent or
addi ti onal allegations of wongful conduct.

23. As to Respondent's rehabilitation, the testinony is
uncontroverted that Respondent accepted responsibility for his
crinme, attended fam |y counseling for four years, wote a fornmal
letter of apology to his victim was re-united with his famly
pursuant to judicial approval, began extended religi ous studies,
becane a deacon in his church, and participates in a prison
mnistry nation-w de. Respondent has clearly and convincingly

denpnstrated rehabilitation



24. The seriousness of the crime of sexual battery is not
overl ooked in this Recomended Order. Nor is the possibility
that the factual circunstances surrounding the crine of sexual
battery could not only relate but directly relate to the
practice of surveying and mapping and/or the ability to practice
surveyi ng and mappi ng. However, the facts in this case do not
establish such a rel ationship.

25. Section 472.033, Florida Statutes, which sets forth
the grounds for disciplinary action agai nst surveyors and
mappers, provides that disciplinary action against a |icensee
found guilty of any of the enunerated statutory provisions,
including the one at issue in this proceeding, is discretionary
with the Board of Professional Surveyors and Mappers and not
mandatory. 8§ 472.033(2), Fla. Stat. Hence, even if the Board
were to determne that Respondent's crine directly related to
his practice, the Board is authorized to deternine that no
di sciplinary action should be taken agai nst hi m based upon the
passage of time and his rehabilitation.

26. Even if the Board were to determne that a direct
relationship, factual or |egal, exists between sexual battery
and surveying, the disciplinary recomendati on contained in the
Departnment's proposed recomended order filed in this cause is

contrary to the Board' s disciplinary guidelines. The Departnent
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has recomrended t hat Respondent's |icense be revoked, that he be
fined $1,000, and that he pay $1,382.04 in costs.

27. However, the Board's disciplinary guidelines found in
Fl ori da Admi nistrative Code Rule 61Gl7-2.0015(2)(d) provides
that for a violation of Section 472.033(1)(d), Florida Statutes,
a licensee shall be penalized for the first offense with a fine
of $250, as a mininmum penalty, and a fine of $500 and suspensi on
to be followed by a term of probation, as a maxi mum penalty.
Al t hough Section (4) of that Rule authorizes the Board to
deviate fromthe guidelines based upon aggravating or mtigating
evi dence, none of the enunerated itens of aggravating evi dence
was offered at the final hearing in this cause, but one
enunerated itemof mtigating evidence was, i.e., the
Respondent's efforts at rehabilitation, and those efforts are
set forth in this Recommended O der

28. Accordingly, if the Board should find a factual or
| egal direct relationship between sexual battery and the
practice of surveying and mapping, the mninmmfine of $250 for
Respondent's first offense should be mtigated by the passage of
time and his rehabilitation, and the Board should exercise its
di scretionary authority to inpose no discipline against

Respondent under the facts of this case.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered dism ssing the
Adm ni strative Conplaint filed agai nst Respondent in this cause.

DONE AND ENTERED t his 21st day of Decenber, 2005, in

Tal | ahassee, Leon County, Florida.
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LINDA M RI GOT

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of Decenber, 2005.

COPI ES FURNI SHED,

John Knap, Executive Director
Departnment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Josefina Tamayo, General Counse
Depart ment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202
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Brian A. Higgins, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

W1l son Jerry Foster, Esquire
Law O fices of WIlson Jerry Foster
1342 Ti nberl ane Road, Suite 102-A
Tal | ahassee, Florida 32312-1775

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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